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THE BASIS OF REASONABLE RAILWAY 
RATES. 

HARRISON STANDISH SMALLEY. 

As the time assigned for this paper would not be suf- 
ficient for a presentation, even in outline, of the large 
subject with which it deals, it has seemed advisable to 
confine the discussion to a single aspect of the subject. 
There are many such aspects, of varying degrees of 
importance, but perhaps none is of such fundamental 
consequence as is that perplexing question which deals 
with the relation of private and public interests in rate- 
making. Indeed, the chief cause of disagreement among 
those who discuss railway rates is to be found in differ- 
ence of view as to the proportionate influence of private 
rights and of the public welfare in the determination of 
tariffs. Admittedly this is a difficult question, but its 
solution is a condition precedent to successful rate con- 
trol. At least we can never reach common ground in 
our discussions of reasonable railway rates until this 
subject has been thoroughly worked out and conclusions 
reached in which there can be general concurrence. It is 
the purpose of this paper, therefore, to suggest a few 
points bearing upon this matter, with the hope, not that 
final conclusions may be announced, but that discussion 
may be provoked. 

At the outset we are confronted by the familiar propo- 
sition, so often announced by our courts as an established 
judicial doctrine, that rates must be just both to the 
railways and to the public. This statement bears upon 
its face such marks of fairness that it is widely accepted 



Reasonable Railway Rates — Discussion 87 

as a sage maxim, and the courts have complacently re-it- 
erated it, in apparent ignorance of the fact that what they 
demand is frequently impossible. The fault with the 
dictum is that it assumes what is not always true — that 
rates can be just both to the public and to the railways. 
Insofar as they can, well and good. But often the inter- 
ests of the two clash, so that whatever rates are estab- 
lished must be unjust to one, or to the other, or to both. 
Either the public must sustain the burden of rates higher 
than those demanded by considerations of the general 
welfare, or else the railways must operate rates too low 
to afford a fair return upon invested capital, or both must 
share the burden. I believe that we should take a long 
step forward if we would abandon the idea of justice in 
rates, and would frankly recognize that under a system 
of private ownership and operation, rates must of neces- 
sity frequently work injustice, and that in all such cases 
the proper rate — indeed, the reasonable rate — is attained 
when the burden of injustice has been properly placed or 
distributed. The important question, then, is as to the 
proportionate burden of injustice which should right- 
fully be borne by the railways on the one hand and by 
the public on the other. 

The answer to this question must depend on many 
considerations, but in no small measure it will be deter- 
mined by the view which is entertained as to the purpose 
of public rate regulation. What is the object of rate 
control? Two widely differing conceptions are possible. 
On the one hand it may be thought of as a purely reme- 
dial function, designed to correct the evils apparent in 
railway administration, while on the other hand it may 
be regarded as a positive, constructive agency or force 
to be directed toward the great ends of social and indus- 
trial development. In the first of these aspects it may 



88 American Economic Association 

be likened to materia medica, which cures diseases, while 
in the second it resembles hygiene and physical culture, 
which build up the body and improve its condition. 

Of these two views doubtless the first has, up to date, 
exercised by far the more important influence upon public 
discussion and upon legislation. We have been so occu- 
pied in an attempt to cure industrial ills resulting from 
wrong rate-making, that we have had little opportunity 
to consider the efficacy of right rate-making not only to 
prevent those disorders, but to build up the health of the 
body economic as well. Nevertheless, there can be no 
doubt that, to a limited extent, that idea has been present 
in regulation by commissions. It is constantly reflected, 
for example, in the earlier reports of the Interstate Com- 
merce Commission. That its extensive application would 
be somewhat dangerous in the immature and unsettled 
state of thought now prevailing, may be conceded; yet 
one cannot but wonder whether its importance will not 
grow as time passes by. The control of railway charges 
affords a remarkable opportunity for providing "the con- 
ditions of a healthy, vigorous and well-proportioned 
social and industrial life". In view of this fact, this 
query is natural : So long as the government is exercis- 
ing this force, should it remain indifferent to its poten- 
tialities and fail to seize the opportunities for social pro- 
gress which it affords? Is it not possible that when the 
more pressing questions concerning railways have been 
settled, this conception of the function of rate-making 
may determine the ultimate form of the railway problem ? 

But, however that may be, the fact remains that at the 
present time both conceptions are of practical signifi- 
cance, and also that the relative importance of the two 
may very likely change with time. Now, this has an 
important bearing on the question of public and private 
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interests. For, however desirable it may be that when 
rate-making is purely remedial in character the public 
interest should prevail to the farthest possible extent, it is 
much more desirable when rates are made for purposes 
of social development. In fact, it is absolutely necessary 
that then the private interest shall yield, for such a pur- 
pose can be accomplished only by an extremely careful 
and often delicate adjustment of numerous rates, affect- 
ing various carriers, various commodities and various 
localities. To disturb one or two or three rates would 
destroy the balance and impair, if not ruin, the whole 
scheme of regulation. If one railway, then, could have 
certain rates set aside as impairing its private rights, 
such rate regulation would be impossible. Hence, in pro- 
portion as the constructive theory displaces the remedial, 
or grows in relative importance to it, the demand that the 
public interests shall prevail becomes more imperative 
and the proportionate burden of injustice to be placed 
upon the railways is rightly increased. 

But the distribution of this burden will depend not only 
upon the acknowledged purpose of rate control; it will 
also be influenced by our views as to the character of the 
railway business. It is a well-known fact that, at least 
in the eyes of the law, the railway business is essentially 
public in character. Our courts have repeatedly asserted 
this to be true, and the people at large have caught up the 
saying and echoed it with facile glibness. The railway 
is a public utility, the railway company a public servant, 
the railway business a public business. But what makes 
it a public business ? Numerous answers have been given 
to this question, but none is thoroughly satisfactory. No 
explanation of the publicness of the railway industry has 
been offered which would not, if carried to its logical 
conclusion, throw almost all forms of business into the 
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public class. Indeed, many lay minds are tempted to 
doubt whether a clean-cut classification of industries into 
those which are public and those which are private is 
possible, and while the courts have insisted that it is, they 
have never announced the basis of classification in clear 
and satisfactory terms. A task, therefore, to which 
thought may advantageously be directed, is that of de- 
termining whether there are essential qualities in the 
railway industry which indubitably make for publicness. 
For, unless such qualities can be discovered, it would be 
a grave mistake to approach the problem of reasonable 
rates with the bias that must necessarily accompany the 
conviction that the business to be regulated is in nature 
public. 

But, granted that such qualities can be found, their 
discovery simply presents a new problem : To what ex- 
tent should the fact that the business is public influence 
the determination of its charges ? Should public interests 
prevail over private at all costs, or should merely lim- 
ited weight be accorded them, and if the latter, just 
where should the line be drawn? Upon this point con- 
flicting views are even now held. Some go so far as to 
say, with Mr. Justice Brewer, that when one embarks in 
a public business, "he voluntarily accepts all the condi- 
tions of public service which attach to like service per- 
formed by the state itself", and that, therefore, "if the 
body which expresses the judgment of the state believes 
that the particular services should be rendered without 
profit, he is not at liberty to complain". (Cotting v. Kan- 
sas City Stock Yards Co., 183 U. S. 79, 93.) But while 
this view is held by some, others insist that it unduly cur- 
tails private rights, and that the publicness of a business 
does not justify such extreme regulation by the public. 
Discussion of this question, however, is bound to be 
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fruitless until we see clearly just what it is that makes 
the business public. We must know what the elements 
of publicness are before we can decide whether they are 
of such a character as to justify Justice Brewer's view, 
or any other opinion, either more conservatice or more 
extreme. This, then, is a question of primary import- 
ance. 

Another element that may enter into the determination 
of the balance between public and private rights is the 
extent of the railway's liability for loss or injury to 
property transported by it. Present rates are quoted not 
with reference to the company's common law liability, 
but rather to the limited liability expressed in bills of 
lading. The revised Interstate Commerce Act attempts 
to establish uniformity in this regard, so far as interstate 
rates are concerned, by providing that the initial carrier 
shall be liable for any loss, damage or injury caused by 
it or by any other carrier, and that no contract, receipt, 
rule or regulation shall exempt the carrier from that lia- 
bility. Of course, this provision must run the gauntlet 
of the courts, and it is quite possible that it will be de- 
clared unconstitutional. If sustained, the judicial inter- 
pretation of the vague and uncertain term "caused" will 
be interesting and important. Whether it will restore the 
now obsolete common law liability, or will establish a 
responsibility much more curtailed, the interpretation will 
have its bearing in the determination of reasonable rates. 
There is another matter which it seems proper to sug- 
gest for discussion, especially in view of the fact that it 
is at the present moment a live question. When the 
reasonableness of rates fixed by public authority is made 
the subject of judicial review, it is the established practice 
of the federal courts to issue temporary injunctions sus- 
pending the rates during the proceedings not only in the 
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trial court, but in the appellate courts as well. The pro- 
priety of this practice has never been seriously argued 
before the Supreme Court, but the point has arisen inci- 
dentally in a number of cases and the practice has in- 
variably been approved by that tribunal. Nevertheless, 
the question can hardly be regarded as settled, for it has 
never been squarely presented to the Court as a leading 
issue in a case. This, however, may soon occur, in the 
cases which have arisen because of the refusal of cer- 
tain state officers to obey temporary injunctions leveled 
against state laws for the regulation of rates. When 
these cases are decided, it is to be hoped that the Supreme 
Court, on full consideration, will condemn the practice. 
For there are many, among whom the writer is one, who 
believe that it does not recognize the proper balance be- 
tween the corporate and the public welfare. It is pur- 
sued, of course, in defense of private rights, for it is 
recognized that if the railways are compelled to operate 
rates ultimately declared to be unreasonably low, they 
suffer irreparable injury. But the courts apparently for- 
get that if the roads are excused from operating rates 
which prove to be reasonable, the public suffers irrepar- 
able injury. It certainly seems unfair to the public that 
a scheme of regulation should be rendered ineffectual by 
being set aside for a term of years when there is no 
certainty that it is unconstitutional. This is especially 
true in view of the fundamental doctrine of constitutional 
law that legislation is to be presumed valid until its repug- 
nance to the constitution is proved beyond a reasonable 
doubt; and if there is any case in which the desirability 
of observing that doctrine would seem to be beyond 
question, it is one in which the legislation affects such 
important public interests as are involved in rate regu- 
lation. 



Reasonable Railway Rates — Discussion 93 

All that has been said in reference to public and 
private interests suggests a general comment on the 
action of the courts in setting aside rates made by a com- 
mission. Such action is commonly interpreted as a criti- 
cism of the commission. Many persons seem to regard 
it as conclusive proof that the commission was wrong, 
and that its rates were unreasonable ; and they sometimes 
draw the further conclusion that commissions are un- 
trustworthy and even dangerous things. As a matter of 
fact, generally speaking, no such conclusion is justified. 
The failure of a commission to win its cases may not 
mean that it is wrong ; on the contrary, it may mean that 
the courts are wrong, in that they are not willing to con- 
cede enough to the public interests. Both commission 
and courts have the same problem, — to balance public and 
private rights, — and is there any certainty that the courts 
have solved it more successfully than the commission? 
Is it not, on the other hand, quite likely that the commis- 
sion has been more successful, not only because it has 
made a special study of the whole rate problem,' — which 
comes only occasionally to the attention of the courts, — 
but also, and chiefly, because the courts are confessedly 
biased on this particular matter ? For, whatever general 
dicta the courts may have uttered in reference to the 
rights of the public, as a matter of fact they make the 
corporate interest the controlling consideration in every 
case, asserting, in the language of Mr. Justice Brewer, 
that "the primary duty of the courts is the protection of 
the rights of persons and property". When the courts 
not only admit, but even boast, that this is their primary 
duty, they can hardly be regarded as qualified to settle 
the issues that arise between public and private interests. 
Hence a court decision adverse to a commission's rates 
should be presumed to mean, not that the commission 
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has gone wrong, but rather that a proper recognition of 
the public interest is impossible under our Constitution 
as at present interpreted by the courts ; and that either the 
Constitution or its interpretation must be changed or our 
system of private railroad enterprise must fail. Some 
individualists welcome such court decisions as a vindica- 
tion of private rights. Rather should they deplore them 
as proclaiming the failure of individualism in the railroad 
industry. 

These considerations lead to one final suggestion. If, 
in the course of time, general agreement is reached as to 
the principles governing the relation of the public and the 
railroads in rate-making, it would be well if those princi- 
ples could be put in form and adopted as amendments to 
the federal Constitution. Of course, there is little chance 
that this will ever be done, for the difficulty of amending 
the Constitution is great, but unless it is done we may be 
sure that public control can never wholly succeed in main- 
taining reasonable rates. For, unless the proper princi- 
ples are expressed in the Constitution, the courts will not 
be bound by them, but can continue their present policy 
of judging rates from the standpoint of private rights. 
In fact, it is certain that no principles developed from any 
other standpoint will ever be recognized by the courts, 
except under compulsion. For, while our courts have 
shown themselves to be zealous defenders of private 
rights, they have manifested but slight disposition to 
protect public interests. 



